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From: Judy Morris <jamorris@adacounty.id.gov> 
Sent: Friday, September 24, 2021 12:26 PM
To: 'abarkell@co.owyhee.id.us' <abarkell@co.owyhee.id.us>; ltrout@idcourts.net;
jwoodward@senate.idaho.gov; DCannon@house.idaho.gov; Commissioner Dan Dinning
<commissioners@boundarycountyid.org>; sean@lawgroupcda.com; efredericksen@sapd.state.id.us
Cc: tlakey@senate.idaho.gov; dricks@senate.idaho.gov; palodge@senate.idaho.gov;
alee@senate.idaho.gov; kanthon@senate.idaho.gov; sthayn@senate.idaho.gov;
czito@senate.idaho.gov; gburgoyne@senate.idaho.gov; mwintrow@senate.idaho.gov;
GChaney@house.idaho.gov; LHartgen@house.idaho.gov; RKerby@house.idaho.gov; Representative
Paul Amador <PAmador@house.idaho.gov>; BEhardt@house.idaho.gov; HScott@house.idaho.gov;
GMarshall@house.idaho.gov; CNTroy@house.idaho.gov; JYoung@house.idaho.gov;
NateR@house.idaho.gov; DCannon@house.idaho.gov; MErickson@house.idaho.gov;
BSkaug@house.idaho.gov; JGannon@house.idaho.gov; JMcCrostie@house.idaho.gov;
JRuchti@house.idaho.gov; CNash@house.idaho.gov; Darrell Bolz <dbolz067@gmail.com>; Kathleen
Elliott <Kathleen.Elliott@pdc.idaho.gov>
Subject: Letter regarding PDC Proposed Rules
 
Good afternoon.  I hope you are having a good week!
 
Please see attached letter from the Ada County Board of Commissioners with comments on the
proposed PDC Rules.
 
If you have any questions or problems opening the attachment, please let me know.
 
Have a wonderful weekend!
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September 24, 2021 
 
Via Email 
 
Darrell Bolz, Chairman 
Angela Barkell 
Justice Linda Copple Trout 
Senator Jim Woodward 
Eric Fredericksen 
Representative David M. Cannon 
Dan Dinning 
Sean Walsh 
 
RE: 1. Comments on the Temporary Public Defense Rules that took effect July 1, 2021 but that  
  the Idaho Legislature has not approved 


2. Comments on the Additional Changes that the PDC is recommending to the Temporary  
 Public Defense Rules 


 
Dear Commission Members: 
 
The Board of Ada County Commissioners (“Board”) provides these comments on the Temporary Public 
Defense Rules that took effect July 1, 2021, but that the Idaho Legislature has not approved and the 
additional changes that the PDC is recommending to the Temporary Public Defense Rules.  Based on the 
reasons outlined below, the Board will ask the Legislature not to adopt the rules during the 2022 session. 
We are also providing these comments to members of the pertinent legislative committees so they are aware 
of Ada County’s on-going concerns with the Public Defense Commission (“PDC”) Rules. 
 
I. Ada County’s Active Participation Has Been Ignored 
 
The Board and the Ada County Public Defender have been actively engaged in providing written comments 
on proposed rules and have participated in public hearings for proposed rules since the inception of the 
Public Defense Commission (“PDC”).  In fact, when the PDC asked for specific language, Ada County 
provided language in its letter of October 28, 2020. The Board’s comments and suggestions and the Ada 
County Public Defender comments have largely been ignored as is reflected in the attached documents.  
There is a level of frustration that the PDC appears to be tone deaf to the concerns of counties, like Ada, 
who sufficiently fund and offer competent public defense to indigent clients.   
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II. County Budget Concerns 


 
Ada County has expressed concerns since 2017 regarding the PDC’s attempts to determine how Ada County 
budgets its limited resources. See attached letters from 2017. 
 
In the Fall of 2020,1 Ada County expressed concerns about the definition of Deficiency in IDAPA 
61.01.01.010.12.  The broad definition allows the PDC to find the County is not in compliance with 
providing the resources the PDC deems adequate even when the County does not have the resources to 
provide.  The PDC ignored the County’s comments.  The additional changes that the PDC is now proposing 
add to the definition of vertical representation:  “Each county is responsible to support and provide resources 
as necessary to ensure vertical representation.”  Counties may not have the property tax resources to ensure 
vertical representation which in turn will lead to the PDC claiming a deficiency, noncompliance, and 
sanctions against the County. 
 
The rules continue to state that counties must “provide resources for compliance with Public Defense 
Rules.”  61.01.02.020.01.c.  As noted below, the rules are so replete with undefined, vague and overbroad 
terminology that the PDC is allowed to subjectively decide whether a county is in compliance, i.e. is the 
County budgeting enough resources that the PDC wants the County to spend, irrespective of the property 
taxpayers who are funding the system and irrespective of actual need. 
 
III. Employment Decisions 
 
The PDC rules interfere with county employment decisions by requiring that a county hire attorneys only 
from the PDC Defending Attorney Roster.  61.01.02.020.01.a.  If the PDC decides to remove an attorney 
from the Roster, the person hired can no longer do the job that a county hired the attorney to do, even if 
the attorney has exemplary performance reviews. Attorneys who have been admitted to practice law in 
Idaho can defend those charged with a crime.  There should not be a different standard for the attorneys 
that a county chooses to hire for public defense, especially when those attorneys are supervised, trained 
and mentored in an institutional office.   
 
The PDC rules refer to defending attorneys who are competent. 61.01.02.060.02.  The PDC should not be 
put in the position through rulemaking to interfere with county employment by deciding who is a competent 
attorney.  The supervising attorney, or lead institutional officer of a county observes the actual performance 
of a defending attorney, hears from judges who observe a defending attorney in the courtroom, hears from 
other attorneys who interact with the defending attorney, and consequently is the person who is in the 
position to determine competence, and whether the defending attorney should be retained.  Yet, the PDC 
through its rulemaking retains the authority to determine whether a defending attorney should be removed 
from the Defending Attorney Roster, even though the PDC has no first-hand knowledge or observation 
regarding a defending attorney’s actual performance and competence. 
 


 
1 See October 13, 2020 Letter to the PDC.  Also, see proposed changes to definition of October 28, 2020; 
letter of January 22, 2021 to Idaho Senate Judiciary & Rules Committee and letter of January 25, 2021 to 
the Idaho House Judiciary, Rules and Administration Committee 
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Further, the PDC through its rulemaking interferes with the county employment relationship because the 
PDC puts itself in the position of identifying deficiencies of attorneys.  If the deficiency is not resolved to 
the PDC’s satisfaction, the Executive Director can order removal.  Since a county is required to hire from 
the Public Defense Roster, the county is put in the position of potentially having to terminate an employee 
who may have excellent county evaluations but may have a deficiency due to the vague and undefined 
terms in the PDC rules that the PDC functions under. 
 
Additionally, because the PDC is interfering with a county employment relationship, it is making decisions 
that create liability for counties. By interfering with counties employment decisions, the PDC puts counties 
at risk of employment lawsuits from defending attorneys who will sue the counties, and the PDC, for 
wrongful termination and/or tortious interference with employment. Should the PDC continue to insert 
itself in the employment relationship, the counties will be forced to ask the Legislature to require the PDC 
to indemnify the counties and hold the counties harmless from civil liability related to PDC interference. 
 
Ada County recommended in the Fall of 2020 that if there was disagreement regarding a defending attorney 
being on the Defending Attorney Roster, the Executive Director should contact the Board of County 
Commissioners to discuss perceived deficiencies of a county employee or contractor.  The PDC rejected 
this approach. The PDC is putting counties in an untenable position while at the same time ignoring the 
counties’ input. 
 
IV. Rules are Vague with Undefined Terms that Lead to Subjective Decision making. 
 
The Rules are replete with vague statements and undefined terms that have real world implications.  For 
example, the PDC recently informed Ada County that it was removing an attorney from the Roster with 
over 15 years of experience because in the PDC’s view, the person was not zealous or diligent enough.  
Those words have no definitions and no measurable criteria in the rules so an attorney would have no idea 
how to comply.  In fact, the PDC has not provided any evidence to the attorney, the Chief Public Defender 
or to Ada County to support the decision. 
 
The Rules provide that “Information about an attorney’s fitness to represent Indigent Persons is confidential 
and exempt from the Public Records Act.”  61.01.02.030.02.c. The PDC has taken this rule to mean that 
all information and discussion is kept secret—even from the attorney that the PDC has deemed unfit.  The 
PDC also keeps the information secret from the supervising attorney and from the county that is actually 
employing the public defender.  In contrast, when there are allegations against an attorney before the Idaho 
State Bar all information is provided and attorneys are allowed to defend themselves. The PDC is using its 
rules to deny defending attorneys the right to due process and again creating liability for counties and the 
PDC 
 
Other vague and undefined terms that are likely to cause problems for public defenders and counties in 
the future are: 
 


• Provide “constitutional representation” 61.01.02..020.02.d; 060.03n.xi.  Constitutional 
representation is not defined and there is no criteria to measure this vague term.  Without 
measurable criteria in its rules, the PDC cannot support a finding that constitutional representation 
is lacking when making decisions.  Without the measurable criteria, the PDC is left open to make 
subjective decisions. 
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• “Counties will ensure public defense is independent of political and to the extent possible, judicial 


influence.”  61.01.02.030.  The Rules do not explain how the counties will ensure independence, 
especially when they have no jurisdiction over the judiciary. 
 


• “The county’s selection of Defending Attorneys will not involve conflicts of interest.”  
61.01.030.01.  Conflicts of interest is not defined which leaves a void for the PDC to fill with 
whatever the PDC subjectively determines might be a conflict. 


 
• “Defending Attorneys who are competent.” 61.01.02.060.02.  The PDC does not have measurable 


criteria in its rules that would support a reasoned finding that a defending attorney is not competent.  
 


• “Ability and understanding” 61.01.02.060.03.  The PDC does not have measurable criteria in its 
rules to make a reasoned finding that a defending attorney lacks ability or does not understand the 
law. 


 
• “Where a guilty plea is constitutionally appropriate,”-  61.01.02.060.03.iv. Constitutionally 


appropriate is not defined so leaves the PDC to make subjective decisions about public defenders 
that cannot be rationally explained. 


 
V. Additional Work for Counties When Information is Available On-line 
 
Many counties provide budget and expenditure information in an online format that is available to anyone 
seeking the information.  In the Fall of 2020, Ada County recommended that the PDC should obtain county 
budget and expenditure information, public defense records, line items, etc. from the on-line information 
if it was available.  The PDC rejected the approach, instead requiring counties to provide the information 
directly to the PDC.  This is an additional burden on counties.  With the Controller’s transparency program 
beginning and Ada County participating as part of the pilot project for online budget information, the 
County should not have to do additional work, particularly when the information is easily accessible to the 
PDC online.  The PDC should utilize the online resources that are readily available. 
 
Conclusion 
 
The PDC was formed with the goal of ensuring that public defenders provided indigent clients with 
adequate representation.  The PDC has not focused on its mission with its rules and is attempting to insert 
itself into decisions that the Legislature has statutorily vested with counties.  It would benefit the PDC 
and the counties if the PDC were to revise its rules and focus its efforts on well-defined standards with 
corresponding measurable criteria that do not leave room for subjective decisions.  Without such 
definitions, it will be impossible for counties and public defenders to understand the PDC requirements 
and adhere to those requirements. 
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Sincerely, 
 
ADA COUNTY BOARD OF COMMISSIONERS 
 
  
  
Rod Beck, Commissioner 
 
 
 
Ryan Davidson, Commissioner 
 
 
 
Kendra Kenyon, Commissioner 
 
Enclosures 
 
cc: Members of the Senate Judiciary & Rules Committee (Chairman Todd M. Lakey, Vice-Chairman Doug Ricks, Patti 


Anne Lodge, Abby Lee, Kelly Arthur Anton, Steven P. Thayn, Christy Zito, Grant Burgoyne, Melissa Wintrow 
 


Member of the House Judiciary, Rules & Administration Committee (Chairman Greg Chaney,Vice-Chair Linda 
Wright Hartgen, Ryan Kerby, Paul Amador, Barbara Ehardt, Heather Scott, Gary L. Marshall, Caroline Nilsson Troy, 
Julianne Young, Ron Nate, David M. Cannon, Marco Erickson, Bruce D. Skaug, John Gannon, John McCrostie, 
James D. Ruchti, Colin Nash 


 
Kathleen Elliott, Executive Director 
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