Mr. Chairman and Committee Members:

Thank you for the opportunity to testify in writing as I am unable to attend in person.  My comments today are in reference to the rules proposed by the Public Defense Commission (hereto referred as the PDC).  

Let me say at the outset that I respect the right of others to share their views on the proposed rules, that is what makes the process work.  We can certainly agree to disagree in a civil manner.

Now to my comments:

In last year's legislative session you may recall that the PDC presented a set of rules that were a realignment of the rules as requested by the Governor as an effort to reduce the word and streamline rules statewide.  The PDC went through a negotiated rule making process to produce those rules.  At the committee hearing there was testimony objecting to the rules as presented.  As a consequence, the PDC Executive Director, myself, and the PDC Vice Chair met with the two germane committee chairmen and the Executive Director of the Idaho Association of Counties.  Through that process agreement was reached that the PDC would strike a number of sections in the proposed rules and come back this year with the remainder of the rules and go through negotiated rule making on the sections that were to be stricken.  Both germane committees agreed by approving those rules.  The PDC followed through on the negotiated rule making of those sections that were stricken during the interim through four (4) negotiated rule making meetings.  In addition both written and oral comments were welcomed and received.  All comments were presented to the Commission prior to approval.  A meeting was held on February 2 (called by the IACDL) that presented the proposed rules with numerous changes.  I was unable to attend that meeting due to a scheduling conflict (I was not invited by the IACDL, but heard of the meeting by the PDC Executive Director).  I only saw the copy their proposed changes following the meeting.  In their testimony to the Senate germane committee, they opposed adoption of these rules as presented based on their changes.

The PDC has and is attempting to ensure that indigent defendants receive Constitutional representation throughout the process.  Yet, recently we received word that two counties, one an institutional office and one a contract office did not afford the defendant proper representation as required.  The standards, adopted through rules allow the PDC to ensure defendants are represented per Constitutional requirements.

The PDC has two primary focuses among others: (1) to ensure Constitutional representation for indigent defendants and (2) to elevate the profession of public defenders.  Juvenile cases, for example, require special circumstances.  Young or new public defenders are no different than anyone in a new profession – they need training along with mentoring if they are to effective defenders that meet Constitutional requirements. Just because one is a member of the bar does not qualify one to represent clients in court cases, especially capital cases.  For example, would you want an attorney who deals with family law or trusts and wills to defend someone charged with a felony?

From the beginning, the PDC  has had as a high priority – training.  Training was one of the main issues from the NLADA study that led to the formation of the PDC.  The other issue of high importance was standards.  Without these foundations, we are back to where we were prior to the NLADA study – little to no training, no standards and basically no oversight.

In addition to the training and standards, in 2016 the legislature approved financial assistance to be provided to the counties.  This funding has provided for additional attorneys and staff as well as funding for other public defense issues such as private meeting space for clients and attorneys.  These funds are assisting counties to meet Constitutional requirements through the standards.

I am very concerned about the effect that should these rules, should they not be adopted, will have on the Tucker lawsuit which the PDC and the State of Idaho are and have been facing since 2015.  By not adopting these rules, I feel that the case against us will only be enhanced.  It needs to be noted that the PDC is named in the lawsuit, not the counties individually.  In other states individual counties have been named in similar lawsuits.  The PDC is and has been working to ensure that indigent defense in Idaho meets the U.S. Constitutional requirement per the 6th and 14th amendment as well as Article 1, Section 13 of the Idaho Constitution.  

I request that the proposed rules be adopted as presented.

Thank you,

Darrell Bolz
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