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The following is a synopsis of oral and written comments on the proposed Standards for Defending Attorneys received by the Public Defense Commission as of August 25th, 2016. Each commenter is identified by name, and the content of their comments summarized. Only comments that pertain to the proposed rules are included. Comments outside of this scope have not been included, although any question about the relevance of a comment has been decided in favor of including the comment. The comments are organized by which paragraph of the Standards are being commented upon. 

PARAGRAPH I

PARAGRAPH II
JOHN ADAMS, KOOTENAI COUNTY PUBLIC DEFENDER: Commented on Paragraph II indicating that the current “should” language should be changed to mandatory “shall” language.

PARAGRAPH III
A.
B.
TIM FELTON, ADAMS/WASHINGTON COUNTY PUBLIC DEFENDER: Commented on the “red Xs” in the draft rules in Paragraph III B, asking whether these were intentional.

TERA HARDEN, CANYON COUNTY PUBLIC DEFENDER: Commented on Paragraph III B on caseload limits, stating that they need to be implemented. However, noted that caseload limits should be set in light of complexity of the cases and actual time spent on the cases resulting in case weighting.

JOHN ADAMS: Commented on Paragraph III indicating that the current “should” language should be changed to mandatory “shall” language.

AL TRIMMING/ANTHONY GEDDES, ADA COUNTY PUBLIC DEFENDER: On Paragraph III B, commented that it is difficult to ascribe a specific number to juvenile court cases per year. Commented that current staffing of 4 attorneys, 1 legal assistant and 1 investigator was sufficient to provide effective representation in juvenile court. Commented that same was true of mental commitment cases, which occur on the same calendar as juvenile court cases. Commented that 150 felonies, 500 misdemeanors, 100 child protection/guardianship cases were appropriate levels. Noted difference between a case being death eligible from the state actually declaring they are seeking the death penalty. Noted that Ada County office does not handle felony appeals, only misdemeanor appeals, and that staffing levels are adequate. More broadly, commented that specific guidelines on caseloads are problematic. Noted difference between new cases and probation violation and contempt cases, in that the latter are less time intensive. Also noted that the chief defender should have deference in determining caseloads, in light of individual experience and skill sets of individual public defenders. Also commented that Ada County has extensive investigatory resources that may not be available in other offices.

TERA HARDEN: Commented on Paragraph III B that juvenile cases need to be weighted as misdemeanors and felonies. Juvenile caseload needs to be split into misdemeanors and felonies. 
On Civil Appointments and Guardianship cases, guardianship cases can be massive. Termination of parental rights takes lots of discovery, are very time-consuming. 
Commented that Brooklyn study broke down different types of misdemeanors and felonies
Civil termination of parental rights should be a case category, as well as civil contempts

TONY GEDDES: Commented related to juvenile case limits. Says Ada County is currently working well in juvenile court, even though they are over the ABA case limits. Comments that the “should” language is Paragraph III B is good because it gives him flexibility in how he assigns attorneys. Agrees that we should break out juvenile into misdemeanor and felony. 
Commented that misdemeanor immigration consequences can be more complicated than felony immigration consequences cases.

JUSTICE TROUT, PDC COMMISSIONER: Commented that we may want to break out guardianship from child protection cases.

KATHY GRIESMYER, ACLU: Caseload limits shouldn’t be determined by using data from county grant applications, this will just perpetuate caseloads that are too high. Simulate a Delphi study to create standards based on amount of time that should be spent on particular case types. If not, just use NAC standards to develop caseload limits in the interim. 

C.
KATHY GRIESMYER: Section IIIC should better define proportionally, basically give some sort of formula for proportionally. Require private attorneys to allot a minimum amount of time to public defense, based on a caseload formula. 
D.
AL TRIMMING/ANTHONY GEDDES: On Paragraph III D, commented that “caseload limits should reflect maximum caseloads….”

KATHY GRIESMYER: Clearly define adequate support staff and address what to do when cases are not evenly distributed throughout the year.
E.
DOUGLAS A. ZENNER, NEZ PERCE COUNTY COMMISSIONER: Commented on Paragraph III E that problem solving court caseloads are an “easy assignment” and should not result in caseloads being adjusted.

KATHY GRIESMYER: Specify specific adjustment for caseloads of attorneys working in problem-solving courts

F.
AL TRIMMING/ANTHONY GEDDES: On Paragraph III F, regarding supervision, commented that such a standard is problematic because it would require additional staffing and noted that there is a fine line between supervision and unnecessary bureaucracy.

TONY GEDDES: If there is a meaningful supervisory role, it is appropriate to reduce caseload under those circumstances.

KATHY GRIESMYER: Section III F should list a separate number list of how many cases supervisors can handle or include a percentage reduction.

G.
AL TRIMMING/ANTHONY GEDDES: On Paragraph III G, regarding downward adjustment of caseloads based on complexity, commented that this paragraph is unnecessary because case assignments tend to naturally balance out on a judge by judge basis.

KATHY GRIESMYER: Max caseload or percentage reduction formula for attorneys handling complex cases.


PARAGRAPH IV
TIM FELTON: Made a request for PDC assistance as it related to the rates for appointed counsel in Washington County. This has been interpreted as a comment related to Paragraphs IV and VII, which deal with economic incentives and parity with prosecution resources respectively.

PARAGRAPH V
A.
B.
C.
KATHY GRIESMYER: Require defending attorneys to be familiar with law enforcement technology.

D.
JUSTICE TROUT: “sufficient experience” or “ready access to an experienced attorney” to make clear

E.
F.
KATHY GRIESMYER: Require specialized training for attorneys working with juveniles, mentally delayed, complex cases? Say “attys handling juvenile cases need specialized training in juvenile cases.” Add language about how you could acquire such training, i.e. mentorship, trainings, already have experience, etc.. 

TONY GEDDES: Could get mired in what level of mental illness requires what level of specialized training. Have to be careful with the language.
Agrees that there is a need for specialized training for child protection. Wonders what is out there for training of child protection attorneys. 
Child protection cases often require conflict attorneys too.

TERA HARDEN: Child protection cases require lots of specialized training. Area that is really struggling.

PARAGRAPH VI
A.
AL TRIMMING/ANTHONY GEDDES: On Paragraph VI A, commented that this standard is fine as applied to initial in-custody arraignments. Commented that “post arraignment and assignment for trial should be in a reasonable time.” Suggested that “ensure” as it relates to not-guilty pleas at arraignment should be changed to “encourage” since it is ultimately the client’s decision on what plea to enter.
B.
AL TRIMMING/ANTHONY GEDDES: On Paragraph VI B, commented that “specific discussion of salient facts and implications of charges” at arraignment stages is ”unreasonable and not practical in other than the broadest of terms.” Commented that detailed advice would essentially require full discovery and investigation prior to arraignment.
C.
AL TRIMMING/ANTHONY GEDDES: On Paragraph VI C, dealing with vertical representation, that mandatory “shall” language should be changed to “should.” Also commented that current standard broadens the definition of vertical representation and that “out of court” should not be part of the definition in the standard. More broadly, commented that strict vertical representation is not possible in Ada County, and that to move to something closer to vertical representation would require cooperation of the courts, which has not been forthcoming.

TONY GEDDES: Haven’t been able to get administrative district court judges to come up with a system that will allow for vertical representation. Problem is that prelims get assigned to a magistrate, but once move to district court get assigned at random, so that impedes vertical. 

TERA HARDEN: Judge Ryan was very supportive; it was the clerk’s office that really helped Canyon Co. accomplish vertical representation goals. Says that Reyna Bowl was very helpful.

PARAGRAPH VII
TIM FELTON: Made a request for PDC assistance as it related to the rates for appointed counsel in Washington County. This has been interpreted as a comment related to Paragraphs IV and VII, which deal with economic incentives and parity with prosecution resources respectively.

DOUGLAS A. ZENNER: Commented on Paragraph VII, related to reasonable equity of resources, expressing concern that this would be an “open checkbook” for public defenders and that limits should be set to level the playing field.

JOHN ADAMS: Commented on Paragraph VII indicating that the current “should” language should be changed to mandatory “shall” language. Commented that Paragraph VII, dealing with reasonable equity with prosecutors, should include compensation in addition to resources, staff and facilities. 

PARAGRAPH VIII
A.
AL TRIMMING/ANTHONY GEDDES: On Paragraph VIII, dealing with training, commented that the PDC should provide the training and recognize day to day calendars and availability to participate in training.

TONY GEDDES: CLEs are great, but what about a PDC trial school? Right now people have to travel to go to trial schools.

JUSTICE TROUT: Could try to partner up with U of I Law School for trial school.

KATHY GRIESMYER: Include training on attorney-client relationships, impacts of poverty, limited education or literacy, mental health or substance abuse issues.

B.

PARAGRAPH IX
J. LYNN BROOKS, BOUNDARY COUNTY PUBLIC DEFENDER: Commented on Paragraph IX of the proposed standards related to oversight and compliance with indigent defense standards, and if applicable, indigent defense standards from contracts. Questioned who would be in charge of reviewing compliance. Commented that it would be inappropriate for another party to the contract to be “reviewing and supervising” compliance with defense standards. Was also concerned about providing proof of compliance without revealing confidential client information.

PARAGRAPH X
AL TRIMMING/ANTHONY GEDDES: On Paragraph X, dealing with conflicts of interest, commented that the standard should also reference applicable Idaho case law.

GENERAL COMMENTS
MARILYN PAUL, TWIN FALLS PUBLIC DEFENDER: Indicated that she was supportive of Alan Trimming and Tony Geddes’ comments.

TERA HARDEN: Suggested review of Brooklyn Indigent Defense Standards.

KATHY GRIESMYER: Tend to agree with John Adams that language is more permissive than mandatory, doesn’t like this. Would like to see something stronger. Let PDs know exactly what they are going to be accountable to.
Additionally, wants to see rules created for all 10 Principles. Not doing so will only continue Idaho’s PD crisis. Will ensure counties adequately understand full scope of reforms sought, won’t have moving goal posts. 10 Principles are interdependent. 


THESE ARE ALL ORAL AND WRITTEN COMMENTS RECEIVED BY THE PDC AS OF 8/25/2016

