Rules and Standards Comments Summary August 26-November 18

NOTE: THIS DOCUMENT IS CURRENT THROUGH WHAT WE HAVE RECEIVED AS OF 10:12 AM on 11/21/16. Only portions of the rules and standards that have been commented upon are included. If a rule or standard section is not included in this document, it is because we have received no comments on it during the period identified above. 

Rule Comments
010
01
(Zach Parris, Bannock Co. PA; Dave Martinez, Bannock Co. PD; Randy Schulthes, Bannock Co. PD; Kelly Kumm): Concerned that case definition was internally inconsistent in how it counts cases with multiple charging documents.

(District 6): Concern about how misdemeanors and felonies arising from the same incident are charged in different counties leading to inconsistency. 

(Joanna McFarland and Paige Nolta, Nez Perce Co. PDs): concerns about definition of a “case,” specifically the ISC definition. How should a contempt arising from a child protection case be reported?

(Comm. Zenner, Nez Perce Co.): Felonies remanded as misdemeanors should only be counted once. Most remanded felonies are done as plea agreements and the cases are essentially concluded at the time of remand.

(Grant Loebs, Twin Falls PA): Concern about definition of “case” and how they are counted. Probation violations should not be counted as a new case. Wants us to consider that most cases are pled out, not tried.

(Latah Co. Commissioners): Oppose including probation violations and motions for contempt as separate cases. These are common occurrences that are disposed of quickly and don’t require the same commitment of time. If there is a new violation, a new case will be filed. Also oppose “double counting” of felony that is remanded to magistrate court. Such a case is likely part of a plea agreement, and even if it goes to trial as a misdemeanor, takes as much (if not less) time than if it were tried as a felony.

(Dan Chadwick, IAC): Cases which are dismissed, remanded or pled shouldn’t be counted the same as cases tried to completion. There is a large difference in the amount of work required depending on how a case is resolved. Arbitrary case definitions will only serve to artificially inflate caseload numbers and create false impression of overwork. Does not make sense to double count a felony remanded to magistrate court as both a felony and a misdemeanor.

05
(Comm. Lamar, Latah Co.): add “calendar” between “following” and “year” at end of sentence.

Standards Comments
General Comments
(Steve Botimer, Ada Co. PD): Shall vs. Should. Shall is a higher standard.

(Comm. Shigeta, Payette Co.): Expressed concern over the need for interpreters.

(Kathy Griesmeyer, ACLU): ACLU believes all 10 principles should have rules drafted at this time, even if they aren’t standards yet. Too much of the language is permissive or suggestive, rather than mandatory.

(Comm. Bair, Bingham Co.): Worried about having to hire more PDs at lower salaries, which he does not believe is what the PDC wants. Hasn’t heard complaints about PD system, so believes that it is working fine.

(District 7 Meeting): How will PDs know they have been appointed, not realistic to assign a PD to the jail in smaller counties. Also, some judges don’t allow bond arguments at arraignments or preliminary hearings. 

(Kelly Kumm): Wondered what enforcement authority PDC has?

(District 1): Also wonders about enforcement and compliance. Will PDC be heavy-handed?

(Comm. Zenner, Nez Perce Co.): Need uniform statewide procedure for determining indigency. Should also be mechanism for counties to recoup costs. How are counties to proceed if they want to establish an in-house office but experience requirements prevent that because of the candidates that respond? 

(Dan Chadwick, IAC): Inappropriate to incorporate standards by reference; rather, they should be part of the text of the rule. Incorporation by reference has created a moving target and caused confusion. PDC staff’s meetings around the state are appreciated, but “this was not the process envisioned for negotiated rulemaking.” Timeline for comments was too short, and deadline is arbitrary. There is not a meaningful difference between “should” and “shall” and this “eliminates the flexibility and discretion the Commission is attempting to provide.” Standards need to be well thought out, based on Idaho-specific data, and accomplishing them must be financially viable. Objects to all standards promulgated under IDAPA 61.01.07 and urges the Commission to vacate them until there is sufficient data (Mr. Chadwick later clarified verbally that he only intended that we should withdraw the caseload standard).

(Bingham Co. Commissioners): Wholeheartedly support all of the proposed rules except those case limits standards in Section 7 (III)(B)1-6. 

(Canyon Co. Commissioners): Shouldn’t use incorporation by reference. Removes standards from legislative oversight, public input and creates possibility or perception that referenced documents are subject to change without notice or further administrative process. Violates standard set by law that allows incorporation by reference only where “incorporation of its text in the agency rules would be unduly cumbersome, expensive, or otherwise inexpedient…” Materials here do not qualify as “specifically cited information” which they must be for incorporation by reference. Caseload standards would not be unduly cumbersome to publish in the Rules and are the most significant substantive portion of the materials under review. Board believes there should be a state run public defense system. 

(Latah Co. Commissioners): More State funding is needed to implement standards being considered. Public defenders should be supplied with software used for annual report.

(Tera Harden, Canyon Co. PD): More state funding is needed to meet standards, including caseload standard. 

I
(Dan Chadwick, IAC): Counties object to being required to pay for public defense services without ability for oversight, as required by the way they read the requirement for independence from political influence. This amounts to a blank check.

II
(Comm. Shigeta, Payette Co.): Expressed concern about adequate private meeting space equivalent to that of PA.

(Dan Chadwick, IAC): Object to “should” language related to private meeting space. Don’t want state agencies dictating that Idaho’s counties build new jails and facilities which the counties cannot afford.

III
A
(Steve Botimer, Ada Co. PD): “shall allow” should be “should allow”

(Chris Schwartz, Kootenai Co. PD): How are PDs supposed to go about refusing cases? What will happen to indigent defendants? How will PDs get authority to conflict out cases, just cite the standards? How will county commissioners react?

(Tera Harden, Canyon Co. PD): PDC provides no guidance about how PDs should go about rejecting cases if their caseload is excessive. Is an institutional office required to stop accepting cases? Where is the funding going to come from to hire outside competent counsel.

(Dan Chadwick, IAC): Language gives PDs blanket right to refuse to do their job based on own claim of excessive workload. This creates a disincentive to work and creates a large financial liability for a county.

B
(Robert White): Caseload standards are important. In small counties with not enough attorneys they just cycle defendants through, which is very unfair.

(Steve Botimer, Ada Co. PD): “should” should be used for caseloads. Felony caseload limit should be 200. A murder case changes everything. We exceed the proposed juvenile caseload, but think we are caseloads are ok.

(Scott Gatewood, Canyon Co. PD): 150 felonies is too low. Might be helpful to breakdown misdemeanors and felonies into classes. 150 felonies might be a good starting place, but if broken out by type number could be as high as 300.

(Comm. Zenner, Nez Perce Co.): Parole violations and contempt motions should not be considered new separate cases. Contemplated language is confusing, please put rules in English. Will increase the cost of service substantially. 

(Rick Cuddihy, Nez Perce Co. PD): Expects to hit felony caseload number after 3-4 months. Are caseload limits going to be used for bar complaints, post convictions, licensing issues?

(Dan Chadwick, IAC): Shouldn’t do a caseload standard until Idaho workload study is completed. Caseload standard will have a detrimental financial impact on counties. Gives example of Bonneville Co., which would have to double their staff to achieve compliance at a cost of ~ $900,000. Finds it unacceptable that 15 counties would be out of compliance if proposed standard is adopted. There is no assurance of a reasonable timetable, a plan to enable compliance or funding to support the implementation of the rules. Utilizing national standards without recognition of Idaho’s unique circumstances “smacks of the overreach of ‘big brother’ and the federal government we all struggle under.” Urges PDC to forgo adopting all IDAPA 61.01.07 standards including caseload standard. Caseload numbers are arbitrary and unrealistic. Need to study actual attorneys doing actual work in the real world. “Only new criminal cases” is undefined. Cases should be counted based on whether they are active, not whether they are new. Probation violations shouldn’t be counted again if they relate to an active case, and shouldn’t be counted equivalent with a substantive felony.

(Bingham Co. Commissioners): Object to arbitrary numbers used as guidelines to limit caseloads. NAC standards are far from nationally adopted. At least 30 states have no caseload limits. Only 3 states follow NAC standards exactly, many states with caseload standards have numbers higher than the PDC’s proposed standard. Proposed standard doesn’t even match NAC standards, because NAC standards exclude traffic-related misdemeanors and the current standards do not. Driving Without Privileges account for almost half of Bingham’s misdemeanor charges in a given year. This kind of charge is far easier to negotiated than a Domestic Violence charge. Propose that a workload study be done prior to adopting any caseload standard.

(Comm. Christensen, Bonneville Co.): Instructions were to design a workload standard, not a caseload standard. Less than 20 states have adopted caseload standards and only a small number in the West. Cost of implementing these rules is of concern. Caseload standard should be based on an Idaho-specific workload study. Concern about whether there is a uniform method of counting cases. Would add cost of ~ $900,000. Before these costs are incurred, a workload study should be done. Workload study should include number of Ineffective Assistance of Counsel claims and number which were successful. Criticism of “should” v. “shall” language, says that “should” is inconsistent with saying the standards are “nationally recognized constitutional standards.” This is inconsistent with calling the standard a “guideline.” Standard is not fully researched and it is hard to understand the justification. Should do more research and work on the rule in the coming year.

(Canyon Co. Commissioners): Shouldn’t use incorporation by reference, as noted above, but particularly for the caseload standard. Caseload limits should be set only after an adequate study is done. Don’t count felonies dismissed or amended to misdemeanors prior to or at preliminary hearing against felony caseload cap. Clarify when significant representation has occurred on a felony case, and where the case is amended to a misdemeanor, that case should only be counted as a misdemeanor and not as both a misdemeanor and felony under the caseload cap. Mental Commitments caseload standard should be increased significantly or scrapped since these cases do not take very much time given practicalities of how these cases are handled. Current standard would require 5.2 full time attorneys to handle mental commitments, which would be inefficient and is unnecessary to provide adequate representation. 

(Latah Co. Commissioners): “Provisions need to be outlined for legal firms, or attorneys that contract with the county and have additional attorney staff helping to handle their caseload. For instance, if we contract with an attorney, who has hired another attorney to handle part of their caseload, the number and mix of their caseload should be reflected in the number of cases they can handle.” Workload study should be conducted first, don’t rely on national trends. Caseload needs to be based on average data, perhaps over a three-year period. Workload definitions should be uniform for prosecutors and public defenders; prosecutors don’t count probation violations or reductions to misdemeanors as separate cases. 

(Tera Harden, Canyon Co. PD): Caseload standards aren’t based on Idaho data. Should do a three-year study of Idaho caseloads before imposing caseload caps. Also, attorneys in Canyon Co. work 40+ hours a week, not the 35 contemplated by the standards. Also, Idaho cases which qualify for court-appointed representation differ greatly from other states. PDC should weight cases and again, only set a standard after the Idaho workload study. There should be 3 classes of felonies and two classes of misdemeanors. Juvenile caseloads should be weighted like adult cases. Mental Commitment cases take minimal time =, between 1.5 to 2 hours. Civil cases need to be broken into sub-types, with each subtype given its own caseload cap. Civil caseload cap shouldn’t be higher than felony caseload cap.

(Bob Boruchowitz, Washington State PD): Should set a caseload standard now; it’s perhaps most important feature of standards. Practice in Idaho isn’t really that different from other places. Recent time studies support numbers below NAC standards. Could propose phasing in the caseload standard. Counties may object to standards even after a workload study. 

(David Carroll, 6AC): Don’t set caseload standards now, get counties used to increased budgets stemming from other standards, and the focus on counsel at first appearance will already have strong positive impact for defendants. Need to be pragmatic. Proposing caseload standards now risks inviting a backlash. Risk counties asking legislature to get rid of PDC. Wait until after workload study to propose caseload standards. 

(Geoffrey Burkhart, ABA): NAC standards lousy for two reasons: They’re over 40 years old and don’t account for increased complexity of modern practice and they were not evidence-based. Recent workload studies all came in under NAC numbers.

C
(Kathy Griesmeyer, ACLU): Recommends adding a time tracking standard. 

(Dan Chadwick, IAC): National standards shouldn’t be used as a reference for Idaho. National standards are “ideal,” which shouldn’t be confused with “practical.” Final determination resting with PDC is bureaucratic overreach. Dangerous to give bureaucracy this much power over local government without fully funding their mandates.
D
(Kathy Griesmeyer, ACLU): Should define “adequate support staff.”

(Dan Chadwick, IAC): Shouldn’t use 35 hours, all exempt employees work a minimum 40 hours.
E
(Kathy Griesmeyer, ACLU): Should address what to do when cases are not evenly distributed throughout the year.

(Dan Chadwick, IAC): “The requirement that Defending Attorneys should inform the county commissioners when their workload is excessive is at odds with the intended take-over by the state of all of our discretion. The Commission should decide which system it wants.”

F
(Kathy Griesmeyer, ACLU): Should include a specific adjustment for caseloads of problem-solving court attorneys.

(Latah Co. Commissioners): Specialty Courts shouldn’t have a separate public defender.

(Dan Chadwick, IAC): Problem-solving court cases shouldn’t be double counted.
G
(Kathy Griesmeyer, ACLU): Should have a specific list of max caseloads for supervising attorneys or include a percentage reduction.
H
(District 1): Who decides complexity of cases, i.e. what is an average or complex case?

(Kathy Griesmeyer, ACLU): Should have a specific max caseload or percentage reduction for complex cases.

(Dan Chadwick, IAC): Presupposes a hands-on supervisor assessment of individual caseload, which is at odds with arbitrary caseload caps. 
V
B
(Robert White): Important that attorneys be familiar with the law, my attorney was not.

(Steve Botimer, Ada Co. PD): “Shall” is appropriate for familiarity with the law. But later says that maybe “shall” should be “should.” In short, you better know the law.

C
(Kathy Griesmeyer, ACLU): Should include requirement that defending attorneys are familiar with technology used by law enforcement



E
(Steve Botimer, Ada Co. PD): Don’t know how smaller counties are going to handle “sufficient experience” requirement. Don’t want a situation where we have no one to handle a case.
F
(Henrianne Westberg, Latah Co.): Asked whether it is appropriate to assign one attorney per problem-solving court and how caseloads should be adjusted downward for such an attorney.

(Dan Chadwick, IAC): Requirement to not accept a “serious” case until they have handled less serious cases doesn’t account for small-county practice. This is aspirational and not practical.
G
(Comm. Zenner, Nez Perce Co.): Noted difference between model contract terms, which suggest experience requirements, and standards, which suggest topical trainings.

(Comm. Lamar, Latah Co.): Add “immigration” to special case types.

(Tera Harden, Canyon Co. PD): CLE requirement for handling specialty cases is too low and should require mentorship by an experienced attorney in the specific case type.

(Dan Chadwick, IAC): This is micro-managing the professional development and training of attorneys. Best left to individual offices. PDs get a significant training budget. 

VI
A
(Steve Botimer, Ada Co. PD): Ada Co. has attorneys immediately available at initial appearances, but isn’t sure this is the practice in other counties. Additionally, on “not guilty plea” section, thinks that Ada Co. PD already does this, except in cases like trespassing in the park, when it might make sense to plead guilty.

(Dave Martinez, Bannock Co. PD): He feels clarification is necessary to indicate that the defending attorney should only be required to advocate for their own client only.

[bookmark: _GoBack](District 1): Concerns about Boundary Co. and initial appearances. Right now attorneys are notified of appointments via US Mail, which takes 3 days. Understands that appearance at initial appearance could be done through technology.

(District 2): Some judges hold arraignments throughout the day, meaning there is no way for a PD to be available throughout the day to appear. Given the “should” language, is an appearance within 24 hours permissible?

(Comm. Zenner, Nez Perce Co.): ISC should consider grants to counties to allow them to improve technology for initial appearances. Should be a funding source separate from indigent defense grants.

(Paige Nolta, Nez Perce Co. PD): How will first appearances be handled with four different contracting attoneys?

(Joanna McFarland, Nez Perce Co. PD): Also commented about delayed notification of appointment because appointments sent via US Mail.

C
(Steve Botimer, Ada Co. PD): Vertical representation would be difficult in Ada County. All about finding a system judges are willing to do.

(District 1): Vertical representation is difficult since judges set the calendar. What is a PD supposed to do in such a situation. Additionally, has there been consideration of different types of hearings for which vertical representation is more or less important. Also, what is a “critical stage?”

(Linda Payne, Kootenai Co. PD): Assigning attorneys to a judge’s courtroom can result in attorneys getting cases for which they aren’t qualified.

(Henrianne Westberg, Latah Co.): What about changing attorneys between arraignment and preliminary hearing?

(Latah Co. Commissioners): Vertical representation is problematic for judges trying to keep appointments equal.

(Dan Chadwick, IAC): Vertical representation is not possible in jurisdictions with large caseloads and several judges who schedule cases at the same time. Lawyers can’t be in two places at once.

VII
(Comm. Zenner, Nez Perce Co.): On parity of attorney and support staff, asked whether there was a recommended ratio of support staff to attorneys.

(Dan Chadwick, IAC): Reasonable equity is appropriate, if we keep in mind that prosecutors and PDs have different functions, duties and needs. Counties provide for each according to their need. Reject view that an outside bureaucracy can mandate each office be staffed the same. Decisions should be made at the local level. 

VIII
A
(Steve Botimer, Ada Co. PD): We already get our 30 hours every 3 years. Recommends a “should” rather than a “shall.”

(District 1): Concern that trainings have to be indigent defense specific and concern that period is annual rather than the bar’s triannual requirement.
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